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This is the most recent, and perhaps final, egisné convoluted business dispute
between Frank Whittington and his siblings. Framak asked the Court of Chancery to
determine whether he is contractually entitled to aavnership interest in a certain
family-owned Delaware business, Dragon Group, L.L(DOragon Group”), and if so,
what his stake in that business is.

After conducting a trial in this action, | ruledathlaches prevented Frank from
pursuing this claim. He appealed this decisioth&oSupreme Court, which ruled that the
analogous statute of limitations is twenty yeastaad of three years, as | had held. On
remand as to laches, | concluded that, when vieinethe context of a twenty-year
limitations period, the evidence did not supportring Frank’s claim for laches. The
Supreme Court affirmed that decision and remandhésl matter for consideration of
Frank’s claims on the merits. Defendants therdfdemotion to amend their answer and
counterclaim, which | denied on February 11, 2011.

This Opinion reflects my post-trial findings of famnd conclusions of law on the
merits of this dispute. For the reasons statdohdl that Frank is a member of Dragon
Group, his ownership percentage is 18.81%, he tdlezhto a judgment for damages
based on two previous distributions made to othembrers, and he is entitled to an

accounting as to Dragon Group.

! Whittington v. Dragon Gp. L.L.C2011 WL 497612 (Del. Ch. Feb. 11, 2011).



l. BACKGROUND
A. The Parties

The parties to this action are members of the \Migtibn family. Plaintiff, Frank
C. Whittington, 11? seeks to compel his siblings to recognize his nesitip in Dragon
Group, a Delaware limited liability company and noah Defendant. The other
Defendants are Frank’s four siblings, Thomas D. tigton, Jr. (“Tom”), Richard
Whittington (“Richard”), L. Faith Whittington (“Fé#&n”), and Dorothy W. Minotti
(“Dorothy”) (collectively, the “Sibling Defendants” and certain members of the next
generation of the Whittington family, all of whomeamembers of Dragon Group. Frank
and the Sibling Defendants are the children of EgroB. Whittington (“Mrs.
Whittington”) and Thomas D. Whittington (“Mr. Whitigton”), who are deceasédTom
and Richard are managers of Dragon Group.

B. Facts
1. The genesis of this dispute

This case involves a family dispute that spans avedecade. To grasp its

complexity, it is helpful to have a basic underdgiag of the progression of the

Whittington family businesses. Throughout thene, Mr. and Mrs. Wittington owned

Because so many of the parties share the surkiémi&ngton, | refer to them by
their first names. No disrespect is intended.

3 Pl.’s Ex. (“PX") 1 at 2.
4 Am. Compl. { 13; Ans. to Am. Compl. { 13.



and operated several businessehey also gifted shares in those businesseseio th
children—Frank and the Sibling Defendants—and idsmenvoting stock in trust for
their grandchildrefi. Although Dragon Group is another Whittington faniusiness,
Mr. and Mrs. Whittington were never members and magart in its creatioh.

The first dispute between Frank and the Siblingeddants relevant to this action,
Whittington v. The Farm CorporatiorC.A. No. 17380 (the “Farm Corp. Litigation”),
involved a disagreement about ownership of the arebing family business,
Whittington Ltd. (“Ltd.”). The major issues in thEarm Corp. Litigation involved
whether Frank owned a majority of Ltd. voting sta@sid whether the Sibling Defendants
had breached any fiduciary duties to Ltd. Thereewieo categories of issues regarding
stock ownership, which pertained to groups of tedh fifty-five shares, respectively. The
guestions associated with these two groups of sharthe Farm Corp. Litigation relate
to different matters than the issues in this liiiga® but they arise from a common

nucleus of operative fact as explained in greagaitnfra.

> PX 1 at 2.
° Id. at 3.
! Pretrial Stip. and Order (“PTO") 5 § 2.40.

As background, Frank believed that the SiblingelDdants violated Delaware law
when they issued themselves ten additional Ltdreshaach. Pl.’s Pre-Trial Br.
18, Whittington v. Farm Corp.C.A. No. 17380 (Del. Ch. June 7, 2001), Dkt. Item
(“D.L.") 113. The fifty-five shares had been wiléo Frank and were at issue only
because they had yet to be distributed to him.hfFaals executrix of Mrs.
Whittington’s estate, had voted these shares, Ilyeo®mnverting certain other
shares to voting stock, which diluted Frank’s iastrin Ltd. Id. at 45; Defs.’ Trial
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To settle the Farm Corp. Litigation and other fandisputes, the parties entered
into an Agreement in Principle (“AIP”) on June 120017 The present action turns
largely on the proper interpretation of the AlPheTcontested paragraphs of the AIP
concern Frank’s acquisition of the groups of ted #fty-five Ltd. shares. Paragraph 3
states:
Frank gets 10 shares of Ltd. stock upon paymei$t16{000
(without interest). Frank’s proportionate intergsi_td. will
be carried forward into Dragon Group LLC with sanghts
as all other members.

Paragraph 5 provides that:
In full repayment of a $190,000 loan from Dorothy B
Whittington, Frank pays Estate $90,000 and waivés h
interest in his Generation Skipping Trust in fawbrhis four
siblings; Estate releases to Trust and Trust reess Frank
55 Ltd. shares upon payment.

While Dragon Group existed at the time the pariescuted the AIP? Frank and

the Sibling Defendants had not yet agreed on thest®f a written operating agreement

for the company. Frank’s refusal to implementdb#lement reflected in the AIP led the

Br. 11, Whittington v. Farm Corp.C.A. No. 17380 (Del. Ch. June 7, 2001), D.I.
115.

’ Whittington v. Dragon Gp. L.L.C2010 WL 692584, at *1 (Del. Ch. Feb. 15,
2010).

10 PX 3, the AIP.
1 Id.

12 Tom formed Dragon Group on March 25, 1996. PXR&p. of Dragon Group

37. Until October 15, 2002, Tom was also the angmber of Dragon Grougdd.
at 95.



Sibling Defendants to file a Motion and Proposediédrto Enforce the Settlement
Agreement (the “2001 Motion”) in the Farm Corp.igittion’* On October 11, 2001,
Chancellor Chandler ruled on that motion (the “2@1ling”), holding that “all of the
material terms that were necessary to make thigdirly and enforceable agreement
were set forth in the agreement in principle [and] the parties, in fact, did intend to
bind themselves contractually to the specific terses forth in the agreement in
principle.”*

The 2001 Ruling also specifically addressed a déespancerning Paragraph 11 of
the AIP, which reads: “All payments set forth harabove shall be made by June 30,
2001, and appropriate documentation acceptablelltgpaaties to accomplish same
including without limitation the Certificate of Foation and Operating Agreement for
Dragon Group, L.L.C.” Defendants argued that th€> Avas not a self-executing
document and, instead, required the subsequentixe®f a Dragon Group operating
agreement to become effective. Chancellor Chamdjected this argument, holding “the
fact that other documents are contemplated, asatinsement in principle clearly does,
cannot deprive it of being enforceable as a freefitgy agreement and contract.”The

Court further held that “If [the parties] want t@ gorward and negotiate a document

concerning the LLC and how it's going to be manadkdy can, but they don’t have to.

13 Whittington v. Farm Corp.C.A. No. 17380 (Del. Ch. July 20, 2001), D.I. 121

4 Tr. of Ruling of the Court 8/Vhittington v. Farm Corp.C.A. No. 17380 (Del. Ch.
Oct. 11, 2001), D.I. 144 (the “2001 Ruling”); PX.29

15 Id. at 10.



The rest of [the AIP] is enforceable as it standsAfter this ruling, it still took almost a
year for the parties to begin moving toward implatimg the terms of the AIP.

On September 23, 2002, Tom distributed a Memorandtime “Offering
Memorandum”) to all Ltd. members offering them memdhip in Dragon Group based
on their respective ownership interests in Ltd. atoept the offer, Ltd. members were to
sign and return certain documents, including ageedf all their Ltd. stock, to Tom by
October 15, 2002. Frank substantially compliechvitiese requirement5. The only
deviation involved his increasing the amount of lleted ownership stake from 17.77%
to 24% to reflect approximately the percentager@siein Dragon Group to which Frank
believed he was entitled. On October 16, 2002niFsaattorney delivered the two
checks for $10,000 and $90,000 for the ten shamesfifty-five shares, respectively,
agreed upon in the AIP, thereby concluding Frarddfigations thereunder related to

those shares.

16 Id. at 13.

1 While Frank never physically delivered his staokTom, he did sign and return

the stock pledge as required by the Offering Memduan. PX 49 at D0864.

Tom testified that the Offering Memorandum did n@quire members to

physically turn in their shares, but after the LdGcuments were together, “then
[Dragon Group] ask[ed] that the shares be turnéd Tmial Transcript of June 10-

13, 2008 (“T. Tr.”) at 167. Because the Siblingfé@alants excluded Frank from
participation in Dragon Group, there was never adntr him to surrender his
shares. In addition, at least a couple of memioérghe next generation of

Whittingtons apparently also did not surrender rilstock because they owned
only relatively small amounts of itSeeid. at 201-02; PX 34. Thus, | find that
Frank did not have to actually surrender his stockomply with the terms of the

Offering Memorandum.



In November of 2002, Dragon Group informed Frankttit considered his
changes to the Offering Memorandum to be a coufiegravhich it rejected. Frustrated
with his sibling’s decision to exclude him from Q@ Group, on December 9, 2002,
Frank filed a Motion for Order Compelling Defendsin€Compliance with Court Order
and Directing Performance by Substitute (the “208&ion”).*® In the 2002 Motion,
Frank asked the Court to either (1) recognize theeAdment to the Dragon Group LLC
Operating Agreement that Tom prepared and Frankfraddo reflect the percentage he
believed was called for in the AIP, or, (2) “accdpe [draft] Dragon Group LLC
operating agreement which Mr. Weiner forwarded ta Merry on June 29, 2002%
Defendants opposed Frank’s motion because, amdreg dtings, it would have given
him a larger ownership interest than that to wibefendants believed he was entitled.

Vice Chancellor Lamb denied the 2002 Motion in aréhed, 2003 Letter Opinion
(the “2003 Letter Opinion”f° There, the Court held that Chancellor Chandlezaaly
had determined in the 2001 Ruling that the AIP vaasenforceable contract. It,
therefore, was immaterial whether Frank’'s alteratmf the draft Limited Liability
Company Agreement contained in the Offering Memduan constituted a counteroffer

because the inability of the parties to agree dmssguent documents contemplated by

18 Whittington v. Farm Corp.C.A. No. 17380 (Del. Ch. Dec. 9, 2002), D.I. 18
27.

19 2002 Mot. 4.

20 Whittington v. Farm Corp.C.A. No. 17380, slip op. at 4-5 (Del. Ch. Mar. 4,
2003).



the AIP did not affect its enforceability. Vice &icellor Lamb further found that, “the
settlement was concluded by the payment of monie$ the exchange of certain
documents, such as stock certificates,” and thegr& is no basis . . . for the Court to
compel any party to do anything el€é.”In other words, the Court concluded that by
March 2003 any further affirmative acts requiredtbg AIP had been performed. The
2003 Letter Opinion held that the “terms of thegBon Group] operating agreement will
be those that were established at its inceptiojustetl to reflect Frank Whittington’s
percentage ownership intereét.”Although the 2002 Motion asked the Court to cdesi
other issues, Vice Chancellor Lamb expressly refusalo so because those issues were
outside the scope of the matters before Him.

Both sides claimed victory after the issuance ef 2003 Letter Opinion. Frank
believed it confirmed his membership in Dragon Growhile the Sibling Defendants
thought that, because the Court denied the 2002oklot effectively had blessed their
exclusion of Frank from Dragon Group. In any eyebefendants consistently
maintained that Frank was not a member of Dragoou@r On January 12, 2005,
Dragon Group asked its members to make a capitairibation, the sum of which

amounted to $36,152. On November 8, 2005, Dragon Group made a $100,000

21 Id. at 3-4.
22 Id. at 4-5.
23 Id. at 5.

24 PX 40 at 4.



distribution to its membersS. Dragon Group again made a distribution to its fers on
September 7, 2006, this time for $600,600Dragon Group never asked Frank for a
capital contribution or made any distribution tonhi

Frank filed this action on July 20, 2006 to compelfendants to recognize his
membership in Dragon Group. The somewhat complicarocedural development of
the case since then is described in more defaa Part I.C.

2. The history of the parties’ ownership in Ltd.

To address the merits of this action, it is critite understand the respective
parties’ ownership rights in both Ltd. and Dragomm@. When Mr. Whittington died in
September 1993, each sibling apparently owned haées in Ltd. and Mrs. Whittington
owned 114 Ltd. sharé$. Following Mr. Whittington's death, all five siligs became
members of the board of directors for the Whittomgtentities. Sometime thereatfter,
disagreements arose among the siblings and Fraignezl from the boarf. Upset with
his resignation, Mrs. Whittington gave a $10,00@ahto each sibling and suggested
they each put the money back into Ltd., lest themmany go bankrugt All of the
siblings reinvested the money in Ltd. except Fraike Sibling Defendants then issued

themselves ten more shares each of Ltd. stock dhagge for their respective $10,000

®  Id.at7.
2% |d.atOo.
27 pPX1lath.
% |d.at7.

29 Id.



investment$® Thus, by the end of 1994, the Sibling Defendash possessed 122
shares of Ltd. stock, Frank possessed 112 shamdsMas. Whittington retained 114
shares’

In 1998, the parties entered into a settlement esgedmt resolving a dispute
regarding the ownership of shares that Mrs. Wigttn allegedly had gifted to Frank’s
son, Frank Cole, during his lifetime, that aroserafFrank Cole passed aw#y.Pursuant
to the agreement, forty shares of Ltd. previousildhby Mrs. Whittington were
distributed as follows: twenty shares to Frank #mel other twenty to the Thomas D.
Whittington Residuary Trust, a trust established My. Whittington’s will** The
Residuary Trust ultimately distributed the twenifyaes titled to it in equal proportion to
all of the siblings® The settlement agreement therefore resulted im, TRichard,
Dorothy, and Faith each holding 126 shares of Ladd Frank holding 136 shar®s.
Mrs. Whittington, who retained 74 shares, diedunelof 1999° She bequeathed her

remaining Ltd. shares as follows: 55 to Frank a@dolFaith.

30 PX 1 at 10.

8l See PX 5 at WB 189 for an amendment reflectirdy btvnership at that point in

time.
2 PX1 at19-20.
¥ 1d.at20.
¥ T.Tr. at338.
35

See PX 5 at WB 195 for an amendment reflectingeyship at this point in time.

36 PX 1 at 20.
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There are a number of conflicting versions of dfafagon Group operating
agreements. One draft, dated March 25, 1996,ctsfline Sibling Defendants holding
126 shares, Frank owning 136 shares, and Mrs. Miiith’s estate holding 74 shargs.
The Sibling Defendants contend that this documembneously includes Mrs.
Whittington’s interest, as she never was, nor wdsteebe, a member of Dragon Group.
Defendants cannot recall who prepared the docunhbemtadmit that it must have been
someone associated with thén.

Another draft, also bearing a date of March 25,6189similar except that it does
not include any shares held by Mrs. WhittingtdnA draft amendment, dated October
16, 1999, includes the forty shares that wereidigied under the Settlement Agreement
in the totals for Frank and the other Sibling Del@mis, but again makes no mention of
any shares held by Mrs. Whittingtdh. Finally, a draft second amendment to Dragon
Group’s operating agreement, dated June 30, 206tlides in Frank’s total the fifty-five
shares willed to him by Mrs. Whittington along withhe ten shares the Sibling

Defendants agreed to allow Frank to purchase inAliRe** This gave Frank a total of

% PX5atWB 195
% SeeT. Tr. at 153.
% PX 19 at F327.
9 1d. at F347.

“ PX5at WB 201.

11



201 shares, or a 23.65% ownership interest in Dragooup® There is some
inconsistency in the way this version of the daftendment accounts for the willed
shares. Mrs. Whittington’s estate is still listedthe amendment as possessing the
nineteen shares willed to Faith, while the fiftydibequeathed to Frank were included in
his total.

The Offering Memorandum Tom circulated makes no troan of Mrs.
Whittington’s interests in Ltd. having any relatsbrip to Dragon Group. In addition, a
draft LLC agreement attached to the Memorandurs ksénk’s interest as 17.77% rather
than 23.65%, reflecting an ownership of only 13@rs&** In signing the draft LLC
agreement, Frank added an asterisk stating thatdirect percentage should be around
24%, consistent with his claims in this action.

The parties continue to disagree as to the numbé&rank’s shares in Ltd. that
carry forward into Dragon Group. Therefore, | mussolve three issues: (1) whether
Frank is a member of Dragon Group, (2) Frank’s @etage interest in Dragon Group,

and (3) whether Frank is entitled to any relief.

42 This percentage results from dividing 201 by 830Be-total number of Ltd. shares

outstanding. There is no dispute that Ltd. has $%0es outstanding; the dispute
centers on which of these Ltd. shares should ¢arvward into Dragon Group.

4 PX 21 at DO740. This percentage results fronidiig 136 by 766, a total that
does not include any of Frank’s 10 or 55 disputetes or Faith’s 19 shares.

12



C. Procedural History
Frank initiated this action on July 20, 2006. Hewved for summary judgment on
October 25, 2006, and | denied that motion on May@7. Defendants moved for
summary judgment in February 2008, which | denredune 2008. On June 11, 2009,
after a full trial, | held that Frank’s claim waarbed by the doctrine of laches, relying on
an analogous statute of limitations of three ye&s. December 18, 2009, the Delaware
Supreme Court held that the correct analogousdimits period was twenty years and
remanded this action for reconsideration of théidscdefense in view of that holdifig.
On February 15, 2010, after reconsideration, | kated that laches did not bar Frank’s
claim. On July 7, 2010, the Supreme Court affirrtted decision and remanded the case
for consideration of Frank’s claims on the meriils.a Memorandum Opinion entered on
February 11, 2011, | denied Defendants’ motion reelad their counterclaims to add
claims for mutual mistake, unilateral mistake, asfbrmation. This action, therefore, is
now ripe for consideration on the merits.
D. Parties’ Contentions
Frank contends he is a member of Dragon Group akd the Court to declare
him a member with a 23.65% interest, order thagbPnaGroup’s operating agreement be

amended to reflect this interest, award him damafe216,830 plus interest based on

“  Whittington v. Dragon GpL.L.C., 991 A.2d 1 (Del. 2009).
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prior distributions by Dragon Group, disburse hisgortionate share of Dragon Group
profits, and compel an accounting of Dragon GrGup.

The Sibling Defendants contend that Frank is noheamber of Dragon Group
because he did not comply with the requirementsnfembership. They further assert
that even if Frank is a member, his ownership @gers significantly less than 23.65%.
In that regard, the Sibling Defendants contend firavious drafts showing Frank’s
interest to be approximately 23.65% were in eraod that the parties never intended the
fifty-five shares Frank received from his motherdarry forward into Dragon Group.
Finally, they argue that it would be inequitable Foank to share in past distributions to

members of Dragon Group, even if he is a merfiber.

Il. ANALYSIS
A. Defendants are Precluded from Arguing Frank is noa Member.
As to the Sibling Defendants’ challenges to Framk&mbership in Dragon Group,
Frank contends those arguments are barred by ttigrdes of claim and issue preclusion.
According to Defendants, the AIP granted Frank aartyoption to join Dragon Group.

They contend that to become a member he needednplg with the terms of an

% Am. Compl. 7-8; Pl.’s Op. Br. (“POB”) 7-8. Simailly, Plaintiff's Reply Brief,
filed on September 17, 2010, is referred to as “PRHBoreover, Plaintiff's Post-
Trial Opening and Reply Briefs and Defendants’ Plasl Answering Brief, filed
on September 12, 2008, October 30, 2008, and Oclehe008, are referred to as
“‘PPTOB,” “PPTRB,” and “DPTAB,” respectively, and B Post-Remand
Answering Br. on the Remaining Issues is refercedst “DAB.”

46 SeeDAB 13-14.
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additional document, namely, the Offering Memorangduwvhich he failed to do. An
analysis of both the 2001 Ruling and the 2003 kedginion in the earlier Farm Corp.
Litigation, however, shows that the Court alreadyg decided in Frank’s favor the issues
that underlie the Sibling Defendants’ argumentsdenying him membership in Dragon
Group.
Often confused, claim preclusion (also knowmessjudicatg and issue preclusion
(also known as collateral estoppel) are relatedrihes of judicial efficiency’ The
doctrines operate to thwart multiplicitous litigati by limiting parties to one trial on a
cause of action or issue. Claim preclusion prevegHitigation where:
(1) the original court had jurisdiction over thebgct
matter and the parties; (2) the parties to theimalgaction
were the same as those parties, or in privityhedase at bar;
(3) the original cause of action or the issue[]ided was the
same as the case at bar; (4) the issues in thegmtion must
have been decided adversely to [the party opposing

preclusion] in the case at bar; and (5) the deorahe prior
action was a final decré8.

Furthermore, claim preclusion applies not only hose claims that were raised
and decided in earlier litigation, but also to wlai that could have been raised and
decided”® Comparatively, issue preclusion prevents a poy relitigating matters of

fact that “were, or necessarily must have beererdened” in a prior action’ Issue

47 See Columbia Cas. Co. v. Playtex FP, |884 A.2d 1214, 1216 (Del. 1991).
48 LaPoint v. AmerisourceBergen Corp70 A.2d 185, 192 (Del. 2009).

¥ |1d. at 191-92.

>0 Sanders v. Malik711 A.2d 32, 33 (Del. 1998).
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preclusion applies if: (1) the same issue is preesem both actions; (2) the issue was
litigated and decided in the first action; and (3¢ determination was essential to the
prior judgment?!

As recounted in the Statement of Facts, the 200ingRheld that the AIP is an
enforceable contract, notwithstanding the fact thatparties were unable to agree on a
written operating agreement for Dragon Group. @lgreclusion thus prevents any
argument based on the premise that additional dentation regarding Dragon Group or
action beyond what is prescribed in the AIP wasessary for Frank to become a
member. The AIP clearly contemplates that Frankldvbecome a member of Dragon at
some level of ownership without further action os part. The only question that might
arise under the AIP would be what the extent of ¢wenership would be. Thus,
Defendants’ claim that the AIP presented Frank aithoption to join Dragon Group that
could be exercised only upon compliance with thiee@fg Memorandum cannot stand.

An examination of the remaining elements for claimclusion further supports its
application here. First, there is no question thst Court had jurisdiction over the Farm
Corp. Litigation. Second, the parties to this@ctare the same as, or in privity with, the

parties to the Farm Corp. Litigatidh. The Sibling Defendants participated in both

°1 Id. at 33-34.

>2 Privity is found where a legal relationship egibetween a nonparty and a named

party, or where, even though the nonparty fallstsbbbecoming a named party,
principles of justice dictate that it should be igenthe opportunity to relitigate
matters previously in issu&ohls v. Kenetech Corp791 A.2d 763, 769 (Del. Ch.
2000),aff'd, 794 A.2d 1160 (Del. 2002).

16



actions. Furthermore, the concept of privity suppextending preclusion from them to
both Dragon Group and the next generation defesdanthe Sibling Defendants
constitute the board of directors and managememmragon Group. Presumably, they
considered Dragon Group’s interests when negogatime AIP, especially given
Paragraph 3's direct reference to Dragon GroumpalBy, principles of justice dictate that
the members of the next generation also shouldrbelygled from relitigating these
issues as they were members of Dragon Group byirthe of the 2003 Letter Ruling.
Allowing them to relitigate these issues would lert prolong this unduly protracted
action and could lead to inconsistent or confligtiesults. As to the fourth element, the
2001 Ruling was adverse to the Sibling Defendactsitention that the AIP required
execution of subsequent documents. As to the Bfdment, “[a] final judgment is
generally defined as one that determines the mefitthe controversy or defines the
rights of the parties and leaves nothing for fuike¢éermination or consideratiof’” The
2001 Ruling qualifies as a final decree as to tH&'fenforceability without any need for
subsequent documentation because, after hearingndvdés of the controversy, the
Chancellor unequivocally ruled that “this agreemisnénforceable as it stands” and left
nothing open for further consideratith.Thus, claim preclusion bars any argument that
the AIP required further documentation or perforoefor Frank to become a member of

Dragon Group.

> Tyson Foods, Inc. v. Aetos CarB09 A.2d 575, 579 (Del. 2002).
>4 2001 Ruling 13.
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Examination of the later 2003 Letter Opinion rencs the conclusion that Frank
is a member. In that Opinion, Vice Chancellor Lamgdzognized that Chancellor
Chandler's 2001 Ruling held that the AIP was vaitd enforceable on its own. The
Letter Opinion then went a step further and heht #ill of the aspects of the AIP that
required affirmative actions were satisfied. Thheeans that to the extent certain
paragraphs of the AIP required performance of $igeactions, the Court found that
those actions had been taken by the time of the 2@dter Opinion. For example,
Paragraph 3 states, in part, that: “Frank getshedes of Ltd. stock upon payment of
$10,000 without interest® The Court held that Frank had satisfied that peym
requirement.

The 2003 Letter Opinion also reaffirmed that Frdrds become a member of
Dragon Group. Vice Chancellor Lamb reiterated ttoaclusion when he stated, “The
terms of the [Dragon Group] operating agreement lvalthose that were established at

its inception, adjusted to reflect Frank Whitting® percentage ownership thereff.”

> AIP 1 3 (emphasis added).

> Whittington v. Farm Corp.C.A. No. 17380, slip op. at 4-5 (Del. Ch. Mar. 4,
2003). The bracketed inclusion of Dragon Grouplasgs the Court’s actual
words, which were “Frog Hollow.” Defendants cordethat Vice Chancellor
Lamb intentionally referred to Frog Hollow, and shilne Letter Opinion does not
apply to Dragon Group. In my June 6, 2008 opiniorthis case, however, |
concluded that the statement merely was an ovdr&igbause “nothing in the
underlying motion would support a reference to Ftdgllow LLC in that
context.” Whittington v. Dragon Gp 2008 WL 4419075, at *2 n.11 (Del. Ch.
June 6, 2008). That decision constitutes the lawhe case, and |, therefore,
decline to revisit the questiorsee Taylor v. Jone2006 WL 1510437, at *5 (Del.
Ch. May 25, 2006) (“The ‘law of the case’ doctrirequires that issues already
decided by the same court should be adopted withalitigation, and once a

18



Contrary to the Sibling Defendants’ assertion, ket Frank's alteration of the
percentages on the proposed LLC Agreement attaichdee Offering Memorandum, an
ancillary document to the AIP, constituted a cotofter is irrelevant. Performance of
the AIP’s terms was all that was necessary for Etanperfect his interest in the ten
shares and fifty-five shares of Ltd. he acquiredspant to the AIP. Vice Chancellor
Lamb held that, by the time of the 2003 Letter @ Frank had complied with those
requirements. Moreover, all five of the elemenisclaim preclusion arguably are
fulfilled here, as described above, and Vice ChBmcd.amb’s holding that “those
aspects of the Agreement in Principle that requaidmative acts were satisfied” can be
considered final and binding on Defendants. E¥éimel 2001 Ruling and the 2003 Letter
Opinion did not satisfy the elements for claim fusemn, they at least provide a basis for
issue preclusion. First, the issue as to Franlémbership in Dragon Group presented in
this action is identical to the one before the @edor and Vice Chancellor in the Farm
Corp. Litigation. Just as in this action, Frank@mplaint in the Farm Corp. Litigation
asked the Court to declare him a member of Dragmufs’ As in this case, Defendants
responded with their argument that the parties werable to reach agreement on an
operating agreement, and thus, Frank was not a erenithe parties briefed the merits

of that contention, and as described above, then€lar held the AIP was enforceable,

matter has been addressed in a procedurally apateprvay by a court, it is
generally held to be the law of that case and moll be disturbed by that court
unless compelling reason to do so appears.”) (iataritations omitted).

> Verified Compl. for Decl. and Injunctive Relief 1
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and Vice Chancellor Lamb later recognized the agsické nature of that decisidh.
Thus, this issue was litigated and decided andesasntial to the resolution of the Farm
Corp. Litigation.

Frank’'s member status in Dragon Group also was, iandessential to the
resolution of the issues currently before this @ouvioreover, as | held in my June 6,
2008 decision, “To the extent there was any confusegarding Vice Chancellor Lamb’s
[decision], the parties could have sought clartfara from the court. Defendants
apparently made a tactical decision not to seefificition . . . ."®® Thus, because this
Court already decided that Frank is a member ofgdmaGroup in the Farm Corp.
Litigation and that holding is binding on Defendgnthey are precluded from arguing
here that Frank is not a member.

B. What is Frank’s Membership Interest in Dragon Group?

Having concluded that Frank is a member of Dragoau@, | next turn to the
guestion of his ownership percentage.

1. Defendants are not precluded from litigating this ssue.

Frank contends that Defendants also are precluded &rguing that he has less
than the 23.65% interest he claims because Deféndanld have argued either in their

2001 Motion or their response to Frank’s 2002 Motieat his interest would be less than

8 2001 Ruling 13; 2003 Letter Op. 4-5.

> Whittington v. Dragon Gp2008 WL 4419075, at *2 n.11 (Del. Ch. June 6,
2008).
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that®® Claim preclusion does not apply here, howevecabse no final judgment was
ever entered on the issue of Frank’s percentagehip in the Farm Corp. Litigation.
Whether issue preclusion applies depends on whettiear of the earlier rulings in that
litigation actually decided Frank’s percentageriestin Dragon Group.

The Sibling Defendants did not raise the issue efc@gntage ownership in
connection with the 2001 Motion. Rather, that mwtfocused on whether the AIP
required execution of a separate operating agreiefoe®ragon Group. Therefore, the
2001 Ruling did not address Frank’s ownership peagee.

Frank’s 2002 Motion also raised the question of@htorceability of the AIP, but
it posed a number of additional issues as wellecBigally, Frank asked the Court to
declare that one of two specific drafts of the [ragroup operating agreement, both of
which indicated he had a 23.65% interest, was pegative document governing Dragon
Group® The Sibling Defendants responded that the draftthe Dragon Group
operating agreement had no impact on the enfordyati the AIP or compliance with it
pursuant the 2001 Ruling and resisted Frank’s ddgnasserting that the parties created

the drafts he referred to in the process of netjogjaan operating agreement for Dragon

®  Frank bases his claim to 23.65% of Dragon Grompgh® aggregate of the 136

shares of Ltd. he owned before the AIP and the rid % shares he acquired
under the AIP. According to Frank, all of thoseards carried forward into
Dragon Group. Defendants deny that the additiditaland 55 shares Frank
acquired in Ltd. carried forward into Dragon Group.

81 Seethe 2002 MotionWhittington v. Farm Corp.C.A. No. 17380 (Del. Ch. Dec.
9, 2002), D.I. 148; PX 27.
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Group® As discussedsupra in the 2003 Letter Opinion, Vice Chancellor Lamb
reaffirmed the enforceability of the AIP and helthtt “those aspects of the AIP that
required affirmative acts were satisfied.” The @also noted that Frank’s 2002 Motion
raised issues that were outside the scope of thma Earp. Litigation. For example, the
2003 Letter Opinion stated:

By his motion, Frank Whittington invites the cototresolve

the differences among the parties over [a form mérating

agreement]. However, it is plain from a readinghsf [2001

Ruling] enforcing the Agreement in Principle thdt,the

parties were unable to come to terms on a form Io€ L

operating agreement . . . there simply would notabeew

LLC agreement . . %
The Court further stated that: “In some other retgpehe Motion seeks to inject into this
proceeding matters that were not part of the trial.”®*

Having carefully reviewed the 2003 Letter Opinidngonclude that the Court
decided only that the AIP was enforceable and ttataffirmative steps it required had
been performed. The Vice Chancellor's express sedfiio consider other issues
convinces me that he did not decide any dispute® &ank’s ownership percentage in
Dragon Group. Thus, the doctrine of issue prectuss it relates to the 2003 Letter

Opinion does not bar Defendants from litigating tegree of Frank’s ownership in this

case.

2 Defs.’ Resp. in Opp’n to the 2002 Motion 8-\hittington v. Farm Corp.C.A.

No. 17380 (Del. Ch. Feb. 10, 2003), D.I. 154; PX 29
® 2003 Letter Op. 4.

64 Id. at 5.
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2. Judicial estoppel does not bar Defendants from coasting Frank’s claimed
23.65% interest.

In addition to claim and issue preclusion, Franguas that judicial estoppel
prevents Defendants from denying his 23.65% intare®ragon Group. Frank asserts
that, because Defendants made representationsimréisponse to the 2002 Motion that
Frank’s membership would be based on all of the 2@l shares he owned, they are
judicially estopped from contending otherwise now.

“[Ulnder the doctrine of judicial estoppel, a paniyay be precluded from asserting
in a legal proceeding a position inconsistent vaitposition previously taken by him in
the same or in an earlier legal proceediffg.The doctrine of judicial estoppel exists “to
protect the integrity of the judicial process byolpbiting parties from deliberately
changing positions according to the exigencieshef moment® The Supreme Court
identified several factors that courts may lookntaletermining whether judicial estoppel
applies:

First, a party’s later position must be clearlyansistent with
its earlier position. Second, courts regularlyuing whether
the party has succeeded in persuading a courtdepadthat
party’s earlier position, so that acceptance oframonsistent
position in a later proceeding would create the@egtion that
either the first or the second court was misled. A third
consideration is whether the party seeking to &asaer

inconsistent position would derive an unfair adaget or
impose an unfair detriment if not estoppéd.

65 Capaldi v. Richards2006 WL 3742603, at *2 (Del. Ch. Dec. 8, 2006).
% .
7 New Hampshire v. Main@&32 U.S. 742, 750-51 (2001).
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Lastly, the prior court also must have relied ugomastatement in making its rulifig.

In support of his argument that the Sibling Defaridampermissibly have taken a
contradictory position in this litigation, Frank ipts to the Defendants’ response to the
2002 Motion. There, Defendants represented to \@bancellor Lamb that, “[o]nce
Plaintiff's desire to participate in [Dragon Group@s confirmed by his execution of the
signed LLC agreement, an additional amendment wagemplated to reflect the
additional shareholdings of Plaintiff (65 shares)d acorresponding membership in
[Dragon Group] (23.65%) . . .°% This statement is inconsistent with Defendants’
current argument that Frank’s ownership interedess than 23.65%. The question is
whether the circumstances require that Defendantstopped from making their current
argument.

Preliminarily, | note that the issue before me iwes the proper interpretation of
the AIP. The specific terms of the various drafta Dragon Group operating agreement
that were circulated among the parties are of seyondary importance. The statement
by Defendants that allegedly gives rise to judi@atoppel here related not to the AIP
directly, but to what the parties expected to happersuant to their negotiations
regarding the draft operating agreement. In thamss, the materiality of the
contradictory statement is questionable. Thasteements by the Sibling Defendants in

relation to negotiations regarding the operatingeament are less important in the

®  Motorola, Inc. v. Amkor Tech., In@58 A.2d 852, 860 (Del. 2008).

% Defs.” Resp. in Opp’'n to 2002 Motion Whittington v. Farm Corp.C.A. No.
17380 (Del. Ch. Feb. 10, 2003), D.I. 154.
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interpretation of the AIP than the language of MiE itself. In any event, for judicial
estoppel to apply the contradictory statement rhase been accepted by the court in the
earlier action and relied upon by it in reaching decision. That requirement has not
been met in this case. In the 2003 Letter Opinilba,Court held that Frank satisfied all
of the terms of the AIP that required further agtibut made no determination as to
Frank’'s ownership percentage in Dragon Group. tdreFrank’s membership is
ultimately 17.75%, 18.81%, or 23.65% does not appednave had any bearing on the
Court’s ruling. Finally, Frank has not shown tafendants gained a particular benefit
as a result of making the statement in questiahalrit has caused Defendants to receive
an unfair advantage or imposed an unfair detriroarfErank.

The key issue before me is whether, under the ARRnk is entitled to an
ownership interest of 23.65%. Resolving this isstlerequire interpretation of the AlP.
Based on the rulings in the Farm Corp. Litigatiaat the parties tentatively may have
agreed to in the course of their unsuccessful megmis regarding a Dragon Group
operating agreement is largely irrelevant to thestwction of the AIP. Such extrinsic
evidence would be admissible only if the Court §intiat the AIP is ambiguous, and,
even then, would be entitled to limited weight.

3. How many of Frank’s Ltd. shares carry forward into Dragon Group?

Having concluded that Frank is a member of Dragoou@ and that Defendants
are not precluded or estopped from arguing Frap&tsentage is less than 23.65%, the
final question regarding ownership is what percgatastake Frank is entitled to in

Dragon Group. Defendants assert that even if Freekmember of Dragon Group, his
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ownership stake is, at most, 17.75%. Because Feéfiektively acquired his 201 Ltd.
shares in separate groups of 136, 10, and 55 saadierent times and under different
circumstances, resolving this question requirekitap at each of these three groups
separately.

As recounted in the statement of facts, the padigee that Frank owned at least
136 shares of Ltd. stock when they executed the AlRis total includes the 112 shares
that all the siblings had been gifted, the 20 shdfeank received from the estate
settlement, and the 4 shares he received on parthét Sibling Defendants from Mr.
Whittington’s trust. There is also no dispute ttiese shares are to be part of Frank’s
ownership in Dragon Group. If this were the fultent of Frank’s interest, he would
own 17.75% as Defendants contend. Frank asserts that thgpgmaf 10 and 55 shares
referenced in the AIP also should carry forward itragon Group, but Defendants
dispute both of these contentions. They aver these two groups should not carry
forward because Frank failed to pay for them inoadance with the timetable Tom
specified in the Offering Memorandum and, in theecaf the fifty-five shares, because
the AIP does not contemplate those shares carfgmgard.

Resolution of these disputes requires interpratatib the AIP. Specifically at

issue are Paragraphs three and five, which rekespectively, to the groups of ten shares

70 This percentage results from dividing Frank’s EB@res by the total number of

Ltd. shares carried forward into Dragon Group,his tscenario 766 shares. The
766 share total is reached by adding Frank’s 13@esinterest with the other
members’ interests of 630 shares; it does not declihe 74 shares that were held
by Mrs. Whittington’s Estate or the 10 shares to iksued to Frank under
Paragraph 3 of the AIP.

26



and fifty-five shares that Frank acquired. Delaaveourts interpret contracts using the

“objective theory,” meaning contracts are given th&erpretation that an objective,

reasonable third-party would assign to thémVhen contract terms are unambiguous,

they are given their plain meaniffgDisagreement between the parties does not render a

contract ambiguous; rather, to be ambiguous, timestenust be reasonably susceptible to

more than one meanirfg.

Contracts must be read as a whole to ensure eatlbrsés consistent with the

remainder of the contraft. “Thus, a court must interpret contractual pramisi in a

manner that would give effect to every term of itihe@rument and reconcile all provisions

of the instrument when read as a whdfe.A first step in contract interpretation often is

deciding whether a disputed term is ambiguoususceptible to more than one meaning.

If the contract is ambiguous, the court may usesidator extrinsic evidence to discern

the parties’ intention&

71

72

73

74

75

76

NBC Universal, Inc. v. Paxson Commc’'ns Cp8005 WL 1038997, at *5 (Del.
Ch. Apr. 29, 2005).

Rhone-Poulenc Basic Chems. Co. v. Am. MotoristsGns 616 A.2d 1192, 1195
(Del. 1992).

Id.

Energy P’rs Ltd. v. Stone Energy Cqr@006 WL 2947483, at *13 (Del. Ch. Oct.
11, 2006).

Id.
Id.
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| also note that determining Frank’s percentageradt in Dragon Group requires
two steps. First, | must determine the number @inkK's Ltd. shares that the parties
intended to carry forward into Dragon Group. Sekdrmmust calculate the total number
of Ltd. shares that effectively would have beenriedr forward into Dragon Group.
Frank’s percentage interest then will be the quotod his shares and the total number of
shares.

a. The ten shares Frank purchased should be carried fvard

| first address whether the ten shares Frank pasthin October of 2002 should
be included in his Dragon Group ownership stakeank purchased those shares in
accordance with the AIP by making the $10,000 paymen October 16, 2002.
Defendants contend that because Frank missed tteb&cl5 deadline set forth in the
Offering Memorandum, these shares cannot move forwdo Dragon Group. | reject
that argument, however, because the AIP, not tieri@) Memorandum, is the operative
document for determining Frank’s ownership interastl it imposes no such time
limitation.

Paragraph 3 of the AIP covers Frank’s purchaséedd shares. It states: “Frank
gets 10 shares of Ltd. stock upon payment of $I0,00ithout interest). Frank’s
proportionate interest in Ltd. will be carried famd into Dragon Group LLC with same
rights as all other members.” This language isnlniguous: Frank was to get ten shares
upon payment of $10,000. In the 2003 Letter OpinMice Chancellor Lamb found that

this requirement had been satisfied and there wazason “to compel any party to do
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anything else” The Court thereby determined one of the sameessguesented here
and the resolution of that issue appears to hagr bssential to Vice Chancellor Lamb’s
determination. Thus, issue preclusion bars théngilbefendants from relitigating here
whether Frank properly purchased the ten sharesamfed in Paragraph 3. Accordingly,
| hold that Frank has shown that he acquired tdleéhose additional ten shares by the
time of the 2003 Letter Opinion.

The Sibling Defendants did not advance any arguratrdr than Frank’s alleged
failure to comply with the October 15, 2002 deagllimder the Offering Memorandum to
prevent him from including these additional tenreBain computing his ownership
interest in Dragon Group. Furthermore, ParagraphtBe AIP unambiguously indicates
that if Frank acquired those additional shareshm mhanner indicated, they would “be
carried forward into Dragon Group LLC with the samghts as all other members.”
There is nothing ambiguous about this provisioniterapplication to the ten shares.
Therefore, | conclude that Frank did acquire thditeehal ten shares of Ltd. referred to
in Paragraph 3, and those shares carried forwaodhis ownership interest in Dragon
Group.

b. The fifty-five shares do not carry forward.

| next consider whether the fifty-five shares wdll®o Frank by Mrs. Whittington
and dispersed to him pursuant to Paragraph 5 ofAtRecarry forward into Dragon

Group. Frank made the $90,000 payment requirethbyAlP to obtain the shares on

T 2003 Letter Op. at 3—4.
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October 16, 2002. Like the issue of the acquisitbthe ten shares described above, the
2003 Letter Opinion decided that Frank fulfilledetiobligations required of him by
Paragraph 5; execution of any ancillary documemaguch as a waiver was unnecessary.
Thus, Frank lawfully owns those fifty-five sharek ldd., and any argument that the
distribution of the shares was improper becausealitienot comply with the Offering
Memorandum is precluded. The question remains,elew whether the parties to the
AIP intended those fifty-five Ltd. shares to cafoyward into Dragon Group.

Paragraph 5 of the AIP states: “In full repaymeia 190,000 loan from Dorothy
B. Whittington, Frank pays Estate $90,000 and waikies interest in his Generation
Skipping Trust in favor of his four siblings; Estatleases to Trust and Trust releases to
Frank 55 Ltd. shares upon payment.” Noticeablysmg from this paragraph in
comparison to Paragraph 3, which dealt with thesiesres to be conveyed to Frank, is
the sentence stating that, “Frank’s proportionaterest in Ltd. will be carried forward
into Dragon Group LLC . . . ’® All that Paragraph 5 states is that in excharage f
Frank’s waiver of his interest in the Generationpging Trust and payment of $90,000
to the estate of Mrs. Whittington, the $190,000nloBrank received from Mrs.
Whittington would be satisfied and Frank would tigee55 shares of Ltd. stock. The
paragraph does not reference Dragon Group andda®vio indication as to whether the

55 shares were to be included in the calculatioRrahk’s ownership interest in it.

8 AIP 1 3.
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The parties attach different meanings to Parag&aphThe Sibling Defendants
contend that the only reasonable interpretatioihisfthat the shares do not carry forward
because there is no similar language to Paragrapgh 8ontrast, Frank argues that when
the parties executed the AIP they intended that3heshares would carry forward
consistent with the second sentence of Paragrapha persuaded that Paragraph 5 is
susceptible to more than one reasonable interpetads to whether the shares
bequeathed to Frank were to be carried forward Drtagon Group. Therefore, this
provision is ambiguous, and | have considered msitti evidence in my effort to
determine the intentions of the parties.

Negotiation of the AIP took place after severalygaf trial regarding the
circumstances under which Frank would receive iftg-five shares”” The parties
negotiated the terms of the AIP based, in partaairaft Settlement Term Sheet (the
“Schiltz Letter”) dated March 21, 2001, proposed Bsank's then attorney, Todd
Schiltz® While none of the terms of the Schiltz Letter matinto the AIP word for
word, the AIP specifically references certain aspet the letter in Paragraph 10. That
paragraph states: “Frank, and other members, willeive periodic financial and
operating information for Ltd., Frog Hollow and [@an Group as outlined in items 22
and 23 of the March 21, 2001 letter of Todd C. BrHi Notably, item 21 of the Schiltz

Letter, which was not incorporated into the AlRhe same terms, provided that: “Frank

& T. Tr. at 228.
80 PX 3.
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will become a member of Dragon Group. His intenredbragon Group will be based on
his current ownership interest in Whittington L&k well as the shares he is entitled to
receive under this term sheét.”

The Sibling Defendants contend that item 21 of$lekiltz Letter shows that the
parties knew how to include language that wouldltes the carryover of the fifty-five
shares, if that had been their int&ht. Moreover, they assert that the inclusion of
references to specifications from the Schiltz Lreittethe AIP’s Paragraph 10 supports a
reasonable inference that the absence of item 2thanAIP means that the parties
consciously considered the effect of that term aehdse to leave it out. The Sibling
Defendants next point to the difference in langubgiveen Paragraphs 3 and 5 of the
AIP. Paragraph 3 contains a specific carryovewrigion, while Paragraph 5 does not.
According to Defendants, the differences in langubgtween (1) the Schiltz Letter and
the AIP and (2) Paragraphs 3 and 5 were deliberatkreflect an intent that Frank’s
additional fifty-five shares of Ltd. not carry foand into Dragon Group.

Frank counters that the absence in Paragraphc&rof forward language similar
to that in the Schiltz Letter does not mean it was understood to be included. Frank
asserts that everyone knew he was the beneficinbowf the fifty-five shares of Ltd.

stock when the AIP was negotiated and, thereftway implicitly were to be included in

81 Id. Under the terms proposed in the Schiltz lettesank would have been entitled

to receive both the ten and the fifty-five sharesvpusly discussed.

82 DAPTB at 44.
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his proportionate interest that was to move forwarth Dragon Group pursuant
Paragraph 3.

The Sibling Defendants undoubtedly knew about Esprospective interest in
fifty-five additional Ltd. shares when the AIP wasgotiated. As to whether the parties
intended those shares to carry forward into Dra@ooup, however, | find that Frank has
failed to prove that they did. The absence of laerecompassing provision in the AIP
corresponding to item 21 of the Schiltz Letter supg this conclusion. As the Schiltz
Letter shows, the attorneys for the parties easilyld have included language in the AIP
that clearly provided for such a carryover. Thet fibat they did not implies that the
parties did not agree that the shares should ¢anward.

In addition, the Sibling Defendants assert thatghgose of Paragraph 5 was to
settle issues that revolved around Mrs. Whittinggastate and had nothing to do with
Dragon Group. They also emphasize that the fiftg-Ehares bequeathed to Frank were
part of a seventy-four share allotment that rendhineMrs. Whittington’s estate. Several
witnesses testified that Mrs. Whittington did nadrw any ownership interest in Dragon
Group® In that regard, Defendants further contend thatparties never contemplated
that either the nineteen shares willed to Faitthose devised to Frank would be carried

forward into Dragon Group. For his part, Franknisses as irrelevant the fact that Mrs.

8 T.Tr. at 85 (J.S. Green), 337 (J.M. Weiner), §ll6m), 656-57 (Frank).
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Whittington may not have wanted to participate ina@n Group because no stock
restrictions prevented him from doing ¥o.

In response to Frank’s argument, Defendants addexieénce that they intended,
when they signed the AIP, to operate Dragon Groith parity among the siblings.
Defendants’ actions, including their post-AIP treant of the shares bequeathed to Faith,
comport with this rationale. While Faith choseparticipate in Dragon Group to the
extent of her pre-existing interest in Ltd., shstifeed credibly that she did not believe
the shares bequeathed to her (and likewise thapeehthed to Frank) were eligible for
inclusion.

In opposition to Defendants’ position, Frank progldicsome evidence, such as
early versions of the operating agreement and DRiefiets’ statements to the Court in the
Farm Corp. Litigation on the motion that led to 2@)3 Letter Opinion, which supports
a contrary inference that the parties did interedftfty-five shares to carry forward. As
Plaintiff, however, Frank bears the burden of pasgn on this issue and, because he
essentially seeks specific performance of the A must prove his claim by clear and

convincing evidencé

8 Defs.’ Ex. (‘DX") 10-11; POB at 6.

85 Defendants’ counsel James Green testified tleptirpose of allowing Frank to

purchase the ten shares was to restore the egaatibng the siblings that had
been destroyed when Frank was the only sibling elected not to reinvest the
$10,000 his mother gave to hingeeT. Tr. at 67. Tom also testified that parties
sought parity in ownership among the siblingg. at 152.

86 SeeOsborn v. Kemp2009 WL 2586783, at * 4 (Del. Ch. Aug. 20, 2009)n re
IBP, S’holders Litig. 789 A.2d 14 (Del. Ch. 2001).
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Ultimately, Frank failed to prove by either cleadaconvincing evidence, or even
a preponderance of the evidence, that the partieeded Frank’s acquisition of the fifty-
five shares to carry forward and be reflected s dwnership interest in Dragon Group.
Although the parties knew how to include speciiaduage in the AIP allowing those
shares to carry forward, they did not do so regerdihe shares willed to Frank.
Therefore, the fifty-five shares willed to Franklwmot be included in his ownership
stake in Dragon Group.

In summary, after carefully reviewing the evideraseto all of Frank’s 201 Ltd.
shares, | hold that only 146 of these shares vatryc forward into Dragon Group.
Therefore, Frank’s ownership stake in Dragon Grisuapproximately 18.81%%.

C. Remedies

In addition to declaring him a member of Dragon @raand determining his
interest in the LLC, Frank asks that the Court celhipragon Group to disburse to him
his appropriate share of past distributions andifsrawith interest. The parties agree that
Dragon Group has made at least two distributiondgtsomembers based on their
respective ownership interests, exclusive of amgrast claimed by Frank. Frank seeks
an award of money damages to reimburse him forph@portional share of those

distributions. In addition, Frank seeks an acciognto identify any other distributions

87 This calculation assumes Dragon Group has a o#tdl76 shares. This number

equates to the last number of total shares witlthvthe Court was presented and
corresponds to the total number of outstandingeshaf Ltd. (850) minus the 74
shares from Mrs. Whittington’s estate which do natry forward (Frank’'s 55
shares and Faith’s 19 shares).
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that may have been made since October 2002, amiteymine the current financial
condition of Dragon Group. The accounting shoulsbashow whether any capital
contributions were made by the members of Dragau@other than Frank. If so, Frank
will be responsible to make similar contributiommsistent with his ownership interest.

It is undisputed that a $100,000 distribution t@d&ce on November 8, 2005, and
a $600,000 distribution occurred on September 863b Because Frank had a right to
an 18.81% ownership interest in Dragon Group sfbcwber 2002, he is entitled to his
proportionate share of each of these distributiombe parties disagree, however, as to
how the Court should compute that share. Under moposed methodology, Frank
urges the Court to find that the owners of Dragaoup other than Frank received the
equivalent of $1,231.68 and $7,390.07 for eacheugage point of their ownership in
2005 and 2006, respectiveély. Frank then argues that he should receive a lnligioin of
18.81 times each of those amounts. Defendantstotgethat approach, arguing that it
will result in an effective dividend from Dragon @p for each of the two relevant dates
materially in excess of the dividend the board altyuapproved. Instead, Defendants

urge the Court to declare that Frank is entitletlisoproportionate share (18.81%) of the

88 SeePX 40 at 7, 9.

8 Frank calculated these amounts by subtractind.8i81% interest from 100% of

possible interest in Dragon Group, which equald®%. This 81.19% represents
the total percentage of Dragon Group owned by tweeos other than Frank
combined. All but one of those owners are Deferslaly dividing the $100,000
and $600,000 distributions by 81.19, Frank deteeghithe amount Defendants
received for each percentage point of interest theyed at the time of the
distributions.
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$100,000 and $600,000 distributions, respective\s Frank points out, however, this

method could require Dragon Group to claw back femoh Defendant (and, perhaps, the
members of the next generation) the excess amoéuntstakenly paid them. Such a

process could present logistical difficulties ard, the extent it was unsuccessful,

undermine the likelihood that Frank would be madele.

This Court, as a court of equity, has broad digameto form an appropriate
remedy for a particular wror. Given the substantial degree of acrimony amormg th
parties involved in this case and previous case®ntlude that the best solution is to
grant a judgment against Dragon Group accordingramk’s approach. This remedy, in
theory, will allow Frank to collect his entire jushgnt from one party, Dragon Group, as
opposed to having to execute against each of tHenBants. Therefore, | hold that
Frank is entitled to a total of $162,175.10 froma@on Group. While collection from

Dragon Group would be the preferred outcome, tresipdity exists that Frank will be

%0 See McGovern v. Gen. Hldg, In@006 WL 1468850, at *24 (Del. Ch. May 18,
2006) (“The Supreme Court has emphasized the aamcemedial discretion of
this court to address inequity.'Igt'l Telecharge, Inc. v. Bomarko, IncZ66 A.2d
437, 440 (Del. 2000) (“In determining damages, gwvers of the Court of
Chancery are very broad in fashioning equitablerandetary relief . . . as may be
appropriate . . . .")@Gilliland v. Motorola, Inc, 873 A.2d 305, 312 (Del. Ch. 2005)
(quotingCantor Fitzgerald, L.P. v. Cantp001 WL 536911, at *3 (Del. Ch. May
11, 2001) ) (“[T]his court will use its ‘broad distion to tailor [a remedy] to suit
the situation as it exists.”).

°L Essentially, the $700,000 of undisputed distiing paid to the other Dragon
Group members represented only 81.19% of the lbligians that should have
been made had Frank been paid his share on thelsasiee If Frank had been
paid his 18.81% interest, the total combined amainthe distributions would
have been $700,000/0.8119 = $862,175.10. Therdfoaak is entitled to 18.81%
of this amount, or $162,175.10.
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unable to collect from Dragon Group (due, for exBmp any undisclosed insolvency or
liquidity problems). To ameliorate that risk, Ilwenter judgment not only against
Dragon Group, but also jointly and severally agaihe remaining Defendants, provided
that no Defendant shall be liable for more thanttial proportionate amount he or she
would have been overpaid plus inter&st. The potential liabilities of each of the
individual Defendants are indicated in the tabléowe® In all events, however, the
maximum principal amount Frank can recover willi62,175.10.

Additionally, Frank requests prejudgment interestamny amounts due to him.

Delaware law generally holds that a successfulnpfeimay be awarded prejudgment

interest as a matter of right. This right is not self-executing, however. Foe tourt to

92 In the event that Dragon Group has insufficiembds to make the required

payment, each member would have been overpaidd8p2(175.14/$700,000)-1),
or 23.17%. Therefore, each Defendant’s maximuimilitg equals the product of
multiplying his or her aggregate distribution by 73%.

93 The distributions Dragon Group made to each iddiai defendant are shown in

the following table. The amount in the “Amount bi@” column shows the
maximum principal amount for which each Defendarersonally liable SeePX

40 at 7-9.
2005 2006

Defendants Distribution Distribution Total Amount Liable
Thomas D. Whittington Jr. $21,587.00 $129,522.00 | $151,109.00 | $ 35,008.75
Richard F. Whittington $23,175.00 $139,050.00 | $162,225.00 | $ 37,584.09
Dorothy W. Minotti $20,000.00 $120,000.00 | $140,000.00 | $ 32,435.03
L. Faith Whittington $20,000.00 $120,000.00 | $140,000.00 | $ 32,435.03
Marna A. McDermott $ 3,175.00 $ 19,050.00 | $ 22,225.00 | $ 5,149.06
Sarah |. Whittington $ 3,175.00 $ 19,050.00 | $ 22,225.00 | $ 5,149.06
Ruth A. Whittington $ 1,587.00 $ 9,522.00 | $ 11,109.00 | $ 2,573.72
Matthew D. Minotti $ 3,175.00 $ 19,050.00 | $ 22,225.00 | $ 5,149.06
Dorothy A. Minotti $ 3,175.00 $ 19,050.00 | $ 22,225.00 | $ 5,149.06

94 All Pro Maids, Inc. v. Layton2005 WL 82689, at *1 (Del. Ch. Jan. 11, 2005);

Citadel Hidg. Corp. v. RoveB03 A.2d 818, 826 (Del. 1992).




grant prejudgment interest, the plaintiff must dsk it by way of at least a general
allegation of damages in an amount sufficient teecoactual damages plus inter&st.
The Court also is entitled to grant such relief the facts of a particular case may
dictate.®® As part of its discretion to fashion an approjgrieemedy, this Court has the
discretion to award either compound or simple eg€Y Frank requested interest in his
Amended Complaint and his opening brief on the iamg issues in the case after the
second remand® Neither of those submissions, however, discubatvhat interest
should be or how it should be calculated.

Based on the circumstances of this case, | find pgrejudgment interest is
warranted, but not for the time period before J20y 2006, the date Frank filed his
Complaint. Defendants improperly excluded FransrirDragon Group from March
2003 to the present. The failure to initiate pemtiags to resolve this issue before July
20, 2006, however, is largely attributable to Fr&hKvoreover, during that time, Frank
did not bear the investment risk in Dragon Grougi thefendants did. Therefore, interest

on the amounts due to Frank based on the Novemi260% distribution will not begin

9% Id.

% Am. Gen. Corp. v. Cont'l Airlines Corp22 A.2d 1, 13 (Del. Ch. 199ajf'd, 620
A.2d 856 (Del. 1992) (internal citations omitted).

% See Cede & Co. v. Technicolor, 1884 A.2d 289, 301 (Del. 1996).
% Am. Compl. 8; POB 8.

% In my prior opinions in this case, | addresseddetail Frank’s languor in

commencing this action. See Whittington v. Dragon Gp. L.L.C.2010 WL
692584, at *7 (Del. Ch. Feb. 15, 2018Yhittington v. Dragon Gp. L.L.C2009
WL 1743640, at *12 (Del. Ch. June 11, 2009).

39



to accrue until July 20, 2006. In addition, thé&eraf interest shall be the legal rate as
prescribed in ®el. C.§ 2301'%° Furthermore, in the unique circumstances ofthie, |
find that all parties should bear the risk of ietdrrate fluctuations equally. Accordingly,
| award prejudgment interest at the legal rate ammgded monthly using the rate that
would apply as of the first day of each month.

As to the possibility that there may have beenrotl&ributions and adjustments,
and to take into account any contributions madehey Sibling Defendants for which
Frank may have a similar obligation, such that teldal monetary relief may be
appropriate, | order that an accounting of the rfcial records of Dragon Group be
performed promptly. Specifically, the parties $hamlrange for an accounting to be
performed of all contributions to Dragon Group kg inembers and all distributions to
members since October 16, 2002. The accounting sdlsuld include a report on the
current financial condition of Dragon Group. Frasfiall be entitled to the full rights of a

member with an 18.81% interest in Dragon Group.

[1I. CONCLUSION
For the reasons set forth in this Opinion, | hdldtt(1) Frank is a member of

Dragon Group LLC with an interest equivalent tottbhfa146 shares out of a total of 776

190 See Doft & Co. v. Travelocity.com In2004 WL 1152338, at *12 (Del. Ch. May
20, 2004) (“Since the petitioners have failed toedep a credible record on the
issue, the court looks to the legal rate of intefesChang's Hldgs, S.A. v.
Universal Chems. & Coatingd994 WL 681091, at *3 (Del. Ch. Nov. 22, 1994)
(“The legal interest rate serves as a useful defaté when the parties have
inadequately developed the record on the issue.”).
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shares or 18.81%; (2) Frank is entitled to a paynoér$162,175.10 plus prejudgment
interest as specified herein; and (3) Frank istledtito an accounting to determine his
proportionate share of any other distributions mntdbutions and the financial condition
of Dragon Group. Any such distributions and cdnttions will be added to or set off
against the amount due to Frank in the final judginmethis action.

Plaintiff's counsel shall prepare a proposed foffmudgment or order reflecting
these rulings, submit it to opposing counsel fanoeent, and file the proposed judgment
or order within ten days of the date of this OpmioThe order shall include provisions
for the appointment within thirty days of the daik this Opinion of an appropriate
expert, acceptable to both parties, to performaitmunting. The Court anticipates that
the accounting will be completed within no morenttexty days after the date of the

expert’'s appointment and that a final judgment tdlentered promptly thereafter.
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